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RECENT CASES 377 

Landlord and Tenant — Injuries from Defective Conditions — Lia- 
bility of Landlord — Covenants. — Moroder v. Fox, 143 N. W., 1040. — Held, 
that a lease of the first floor and part of the basement of a three-story 
building contained an agreement by the lessee to take all necessary pre- 
cautions to prevent damages to any of the water pipes upon "said prem- 
ises" and to let the water out of the pipes whenever it should be necessary 
to do so to prevent it from injuring pipes and property. There was but 
one set of water pipes, and the turn-off was located in the basement. It 
was held "said premises" referred to the leased premises only and that the 
lessor, knowing the second floor was vacant and unheated, and that the 
water pipes supplying the third story with water were uncovered and un- 
protected from frost, was negligent in allowing them to remain so in the 
winter, and was liable for damages to lessee's goods caused by the burst- 
ing of pipes, as a result of the water freezing. 

As between different tenants under a common landlord, the question 
is always one of negligence in the use of the premises. Eakin v. Brown, 
1 E. D. Smith, 36; Steinway v. Biel, 47 N. Y. S., 678; Levy v. Korn, 61 
N. Y. S., 1109; Toole v. Beckett, 67 Me., 544. Where water in a tenement 
house overflows to injury of personal property of tenant in lower floor, 
he has no remedy over against his landlord, without proof that the over- 
flow was due to the landlord's negligence. Becker v. Bullowa, 73 N. Y. S., 
944. In Bemhard v. Reeves, 6 Wash., 424, it was held there was no pre- 
sumption the leak was due to the negligence of the user. Greco v. Bern- 
heimer, 40 N.| Y. S., 677, contra. In the principal case, the questions are 
as to the defendant's negligence, and the plaintiff's contributory negligence. 
In Buckley v. Cunningham, 105 Ala., 449, the plaintiff was refused a rem- 
edy under a similar state of facts, even though, in that case, there was no 
covenant by the plaintiff. The defendant had control of the upper room 
in which the leakage occurred, but the only stop-cock was on the pavement, 
and it was held equally the duty of plaintiff to have the water cut off. 
Taylor v. Bailey, 74 111., 178, accord. In Ortmayer v. Johnson, 45 111., 460, 
the plaintiff had agreed to turn off the water from a master stop-cock in 
the basement and was refused a remedy in an action against upper tenants 
who had left a faucet open and flooded the lower premises. Priest v. 
Nichols, 116 Mass., 401, is the strongest case in support of the decision in 
Moroder v. Fox, but the facts of the latter case seem to negative the de- 
fendant's negligence, inasmuch as he had taken a covenant from the plain- 
tiff and imposed upon him the duty of preventing such leaks. Actionable 
negligence is further negatived by the fact that under all the circumstances 
of this case the plaintiff seems to have been equally at fault. 



Limitation of Actions — Acknowledgment — New Promise or Part 
Payment. — First National Bank of Oxford v. King et al., 85 S. E. (N. 
C.) 251. — Held, that where a debtor, to secure his note, left collaterals 
with a bank and constituted the cashier his agent, in case of default, to 
sell and apply the proceeds to the note, and promised to pay any deficiency, 
a sale and application of the proceeds by the cashier amounted to a volun- 



